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In the litigation, patent owner Radware and accused infringer F5 Network, each �led summary

judgment motions on the issue of infringement, which centered on the construction of the

claim term “decision function.” Both parties agreed to construe the term as “function used to

decide which data route is selected based on its parameters;” however, the court determined

that the agreed-upon de�nition was ambiguous because “its” could refer to either “data

route” or “function.” To resolve the con�ict, the court relied on Radware’s argument during

IPR that “its” referred to “data route” parameters to conclude that—as a matter of law—the

input for “decision function” was limited to data route parameters. The court held that

Radware could not broaden the meaning of the term in view of its IPR statements.

Relying on Federal Circuit law, the court explained that “statements made by the patent

owner during inter partes review put the public on notice of how the patent owner views its

patent.” The court held that “[e]ven if the PTAB may not have expressly adopted Radware’s

interpretation, the public is still entitled to rely on it.” Accordingly, the court denied Radware’s

motion for summary judgment and granted F5 Network’s summary judgment motion of

noninfringement.

Practice Tip:
When presenting arguments in an IPR proceeding to distinguish prior art, patent owners must

be cognizant of the potential disclaimer e�ects of their arguments on ongoing or future

litigation. In district court litigation, patent owners will be bound by their IPR arguments,
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which may foreclose certain infringement theories. Further, whether the PTAB relies on such

arguments is immaterial to whether the arguments serve as a disclaimer.

F5 Networks, Inc. v. Radware, Inc., No. 17-cv-03166-VC, slip op. (N.D. Cal. Nov. 19, 2018).
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